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STATEMENT OF FACTS AND
NATURE OF THE PROCEEDINGS

Bafore the Court is the Defendant’s motion to excluds

tha Plaintiffs’ expsrt witness, Tnomas C. BEbro, based

upon Delaware Rule of Evidence 702 in light of Daubert v.

Merrall Dow Pharmacsuticals, Inc.,' and its Delaware

orogeny.’ The motlon was filed on May 19, 2005. Thea

Plaintiffs respondad on June 1, 2005. The parties agread

to procsad to a hearing on the memorandum submitted.
That nsaring began on June 15, 2005, but was interrupted

to allow the partias to supplement discovery. [t was

rasumed and completed on July &, 2005. Suppizmental

memoranda were simultansously filed by ths parties on

July 15, 2003, and oral argument was subsaquantly

oresaented. The motions ware then taksn under advisament.

As noted in prior procsadings, the Plaintiffs, BO

fg Yl

309 U.5. 313 (1333).

' Goodridgs v. Hystsr Co., 845 A.2d 433 (Dal. 2004y 2
Hd=a, 842 A.2d4 1222 (Del 2004); Cunningham 7. McDonald, 83
J 1933 .

iDal.1937); Nelson v, Stats, 8628 A.24 83 (Del.



Hyun Las and Wan Xi Kim, along with tnsilr 30ons, Yound Min

Lea and Chan Young L22, lsft their homes in Seoul, South

Korsa ro =njoy a vacatiocn tour of Southsast Asia. Thesir
journsy began on May 4%, 2001, and endsd on May 5, 2001,

whan Chan Young nesarly drownad while olaying in tns

swimming pool at the Quality Resort Waterfront City. The
family had just arrived at the resort 2arlier 1in the day.

Litigation was ultimately initiated against Choicsz and on

nahalf of tha Leas, on Octobsr 30, 2002.°

Mr. Ebro’s association with the cass bagan with his

ratention by ccunsal for the Less on August 24, 2004, as
an expart 1in “aquatic safaty”. Hz was retained for
of reviewing the nsar drowning of Chan Young
on his training, education and expsrience in that

Spaesifically, he was to dstermins what led up CO
I . L

wnat caused it and how tna evant could have

ba=n avoidad.

vir. Ebro is a 1965 graduate of the University of

articularly dascribad in the opinion filed
Dafapndant's motion to dismlss on Forum
29048, Th= statameat of tha
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Oregon with an undergraduace degres 1n  Recrs satiocn

for tha naxt twanty

o~
[

Managemant and Aquatic Safety.

iy

2ars, with limited sxception, hes was amployad Ln aquatic

Y
rolacad activities, including safsaty administration,

training and pool operation. Ee also acted as a deputy

coroner for the County of Los Angeles, California and

rrainad othars in underwater recovery and investigatory

orotocol. From there, Mr. Ebro bagan managing rescrts in

the Caribbean S2a which £fe2atured specialized diving

fors opening nis

fD

oparaktions, among other activities,

firm, Agquatic Risk Managemasnt, in 1985,

As an aquatic safety spacialist with particular

recreational pools, Mr. Ebro routinely

raviaws claims involving injuries received in connaction

with swimming pool accidents. Thosza incidents havs

involvad or taken placs at resorts bDboth within and

fha continental Unitad States.’ It furthe

=

outsids

(L

appaars that ha has investigatesd and/or providad expsr

! Bassd upon thea afELdaflt whicn ha submittad, Mr. Ebro has baen

involvad in casas in forty-s2van states and slsvaa countriss, Ths

alaven countriss ars comprisad of tan natilons in the Carlbbean or

Cantral Amarica, and Canada. It do2s nof appsar cnat nz has basn
Westsrn Hamisphzres, gansrally or in

invaolvad in cases outside of the
Soutn=ast Asia, in particular.



opinions in over 1,200 Cf=daral and state court
Along with his experience and education, Mr.

maintained membersnhips in a largs numbsr of professional

organizations related to agquatics and aquatic safesty.
Thay includs the National Spa and Pool Institute which

later bacame a part of, or affiliated with, the American

National Standards Institute to form an antity referred

to by the acronym “ANSI/NSPI”. ANSI/NSPI is an umbrella

group consisting of commercial organizations worldwide

involvad in the pool industry. As part of its role, the

uid=alinas for pool operation and safety whicn

g
alleged to be international in scops as wz2ll as

application.

On August 27, 2004, threes days after nis retention,

Mr. Ebro executad an affidavit outlining the substance of

the opinions he hald at that tima, At that tims, he

=

fhe matarials sent to him by the Leas’

=

reviawad

attornsys, including the available pleadings, discovery

and other materials ralatad to the incident and

the resort its=lf. On April 4, 2005, Mr. Ebro was
depossd by counsel for Choilce. That daposition was

O
—
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followad by his tastimony at the Juns 13 and July 5, 2003

o}
Q.

Additional documants and other svidance ware suppli

to Mr. Ebro after hes exscuted his August 27 affidavit

B

helped him form the opinions about which he

wnich

tastified. Bstwean March 3 and March 9, 2005, he visitad

Batam, Indonssia as well as Singapore, an indepandant

republic. Nine resorts and/or hotels of comparable

quality and size were visited while in Indonesia. The

numbar visited in Singapore is unclear.
Tha substance of Mr. Ebro’s testimony 1s that there

fa

is an international standard of care involved in the sa
oparation and maintenancs of resort/hotal pools like ths

ons at Waterfront City. The standard is ambodied in ths

colavant ANSI/NSPI guidalines which have Dbeen adopted

worldwids. They ars also incorporated by raference 1in

the franchise
intarnational represantative, P.T. Qualita Indah Hotels,

and the resort owner, P.T. Marina City Devalopment. That

franchiss agreement also requirad that all applicable

odes and regulations relating to rasort 0001

(1

local laws,

agresmant  betwean Choice and Lks.



oparation, ba followad. According teo Mr. Ebro, tnara was

such a local law in effect, Indonssian Ragulation 0b6l,

3.

which mirrorad the ANSI/NSPI guidelines in thesse ragard
He went on to conclude that the conduct of Choice,

directly and indirectly, viclated thosz standards of care

which proximately caused Chan Young to nearly drown. Had

certain changss been mads in the dssign or construction

of tha pool, the accident could have bsan avoidsd., At

the vary least, water safety paersonnal, in the form of

1ifaguards, should have besn presant, Or tha asts
Iy

should have peen notified of and warnad about the hazards

in question. Finally, Mr. Ebro opinad that Chan Young’s

wars not at fault in any way and that their

parants

actions ware reasonable under the circumstances.

Choice does not quastion whether Mr. Ebro is

compatent to tastify as an expert in tha field of aguatic

safety based upon his =ducation, training or exparisancs.

Instead, ths gist of that objesction is that Mr. Ebro 13

not  familiar with the appropriate standards of car

applicabls to resort pool oparation in Indonesia. Choil

also contends that his testimony should ba barred pacaus



it is passd upon uninformad spsaculation, not avidancs 1In

ord raised. Nor is Mr. Ebro’s testimony as to nis

T
o
o
[
L
@]

view of the propriety of ths actions of Chan Young’

narents relevent and he is not qualifisd £o 30 testify as

a result.

Obviously the Less disagres. They argus that Mr.

Ebro is qualified as an expert Dby reason of his

aducation, training and expsrience to opina as to

appropriate standards of care. Those standards are

incorporatad into the ANSI/NSPI guidelines as referenced

above, followad internationally in gen=ral and in

Indonesia in particular, by virtues of Regulation 051.

His opinions are not speculative the L2as contend, out

ars reasonaple infersnces drawn from evidence 1n the

=

record. Any othsr objections noted by Choics go to the

waight of ths evidance, not 1ts admissipbility. Mr. EDro

frnerafore mests the tast of admissibility under DRE 702

and Daubsart,

Paga 7 of 21



DISCUSSION

Applicable Law

As indicated above, the dafendant’s motion is basad

upon DRE 702, whici states:

If scientific, technical, or other
specializad knowledge will assist the
trier of fact to undarstand the evidance
or to destermine a fact 1in 1ssus, a
witnass qualified as an expert Dy
xnowledga, skill, sxperiencs, training
or education, may cestify tharato in the
fForm of an opinion or otherwise, if (1)
the testimony is based upon sufficient
facts or data, (2) the testimony 1s th2
oroduct of «reliable orinciples and
methods, and (3) the witnass has applied
the principles and methods reliably to
tha facts of the case.

This ruls is identical to its federal counterpart,

faedaral Rule of Evidence 702, which was first interprated
by the United States Suprams Court in Daubert as 1t
appliasd to scientific expsr
Tire Co., Ltd. v. Carmichasl’ to witnasses with technical
and other specialized knowledge testifying under this

rule. Thae Delaware Supreme Court nas adooted thoss

325 ¥.s. 137 (1339},



arpratations.’

cr

in
As stated above, thes Dslawara Supremz Court has

clearly embraced Daubart. Prior to th2 adoption of the

Dalawars Ruless of Evideancs, our Suprems Court
consistently hsld that Frye was not thes sols criteria to
ha used in considering the admissibility of expsrt

sestimony. It has, consistent with Daubzri, formulated

ths test of admissibility via Rule 702 as follows:
1) the witnass 1s gualified as an
S

axpart by knowledges, skill, exparience,

training or esducation;

2) the evidence 1s relevant and
raliable;
3} the expart’s opinion is basad upon

information reasonably relied upon Doy

exparts in the particular field;

oy
()

) the expart testimony will assist t

N

triar of fact to understand the evidance

i Gopdridge, 345 A.2d 3
S22 also Cunniagham, 639 A.2d a



sr to detarmine a fact in issu=s; and

5} the expert testimony will not create

unfair prejudice or confuss or misl=aad

the jury.’

It is ths party sseking to introducs the expert evidence

that has thes burden of proving 1its admissibility.’

As noted apova, Choice doss not challengs Mr. Ebro’s

qualifications to testify genarally within his area of

sxpartiss, i.e., aguatic safety and pool opsration. Nor

is Choice’s objection bassd on relevancy of that the

evidance is not of the kind rsascnably relied upon by

axparts in that field. It is instead focused upon the

raliability of the opinions he offers aleng with the

methodology employsed to form them. Cholces also ssems to
suggest that the opinions in gquestion will not assist the

frier of fact to understand the issues baing prasanted,

and may in fact confuss the jury.
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Reliability

Tha test for determining the resliability of expert

ientific evidence in this regard is wesll ssttled, out

o,
P R

is not applicable in svery case. Tha trial judgs enjoys

a wide latituds to use other factors to evaluate

raliability, which not only applies to the conclusions,
put also to the methodology employed to reach tham. Thsa

kay is whether the expert has sufficient knowledgs to

assist the jurors in deciding the particular issuess in

tne case. The Delaware Supreme Court has hald that:
(Tlhe <trial judge’s ingqulry should
includa whether the proffered expert and
the purported “field of sxpartisa”
itsalf can produce an opinion that 1is
sufficiently informed, testable and, in
fact, wverifiable on an 1ssue to be
determined at trial. Even though an
axpert may be qualified to opins within
a racognized “field,” that fact alone
does not automatically guarantes
raliablae, and therefore admissible,
testimony. It is critical that a trial
judge be satisfied that any generalized
conclusions are applicable to the
particular facts of ths case.

Again, the trial judge’s approach must ba flexible in

Y Goodridye, 845 A.2d at 303. See alsy Podrasky v. T & G..
Inc., 2004 Del. Supar. LEXI3 336, at *24 (citing Goodridgs).
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determining tha reliability of an expsrt’s testimony as

wall as ths methodology usad to arrive at the profferad
opinion.!' That review must include the relevant factors

of the casa bafore ths court and should not be limited to

one factor 1in particular.'? It is within this

framawork khat tha Court turns to the instant challenge.

Tha first area of concern is Mr. Ebro’s testimony

regarding the standard of care pased upon the ANSI/NSPI

guidelinss. He opines that there 1iIs an international

standard of care which has bessn adopted in Indonesia.

Howavar, he doss not stats by whom, by what process or

whan that ratification occurred. Tha absence of that

information is critical in light of ths fact, whicnh Mr.

Ebro concadas, that ANSI/NSPI itsslf states that tha

ars racommandations only.,

standards in guestion

Furthermcre, the organizational literature clearly

advises that their existence doss not prevent anyones from

It ppdrasky, 2004 Dal. Super. LEXI
I

3 393, at *44 (clting farmers
nc., 2002 U.5. Dis

Trusk Insurancs v. Magnetak, . LEXI3 27472 (D.

Col.y, at 2.
‘2 ry. {citing Kumho Tirs, 5325 U.S. at 152 and M.G.
Le Beau, 737 A.2d 313, 322 (D=l 1398y .

Banzorporaftion v.

Pagse 12 of 21



using a product or service that does not conform wiltn
thossz guidelines.

Mr. Ebro dozs not know i1f ths ANSI/NSPI guidelinas
in question existc in any languags other than English, or

what language or languages are spoken in Indonasia in any

avant, Nor doas he know whathar tne aforemantions

guidalines wera ever provided to any rasort cool operator

,

in that country. Notwithstanding the fact that ne

travaled to Indonesia and Singapors as a part of his

investigation, he did not discuss ths subjsct with, or

aven attempt to contact, any re3ort operators Or

o]
n
—
o
|__|
®
Hh
O
I
w2
ol
Q
o5

governmant officials that might be respon

governance. Simply put, Mr. Ebro has not o

establish that the ANSI/NSPI guidelines nave been adopted
by or imposad upon resort pool operators in Indonesia or

that thsy ware awars of the existence of thosa

guidalines.”

axist in connaction with

(@]
-
]
63}

Sacond, similar deficien

Y4 Thz sams conclusion holds 2 to the obligation of Choic2
franchisa=zs to follow local authority and the ANSI/N3PI guidelines 1n
operating rasort pools. Agailn, Mr. Epbro did not maks any =ffort to
contact anyonz associatad with Waterfront City to ascartain 1f hhey
wara awara of that authority as w=2ll as whethesr it appliad to and/or

rocr
P
-

{

was followad by tha oparators of that rasort.
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nis reliance on what 15 purportad to ba Ragulation 051,

Mr. Ebro mads no attempt to ascertain whether the

ragulation was applicable to rssorts such as Wakserfront

City or that thers was no othesr related autheority that

might impact upon the standard, if it applied at all. He

could not wverify that ths translation was complete, or

accurats, only that 1s was purportedly prepared by what

app=aarsd to be an attorney in Indonesia., There was no

indication as to whathar the regulation was or was not

anforcad, or that thes resort owners aven knaw of 1its

exlistance.

Indead, Mr. =bro did not have any knowledge of

Indonssian law at least up to tha date of his deposition,
iy 'y

April 4, 2005. [le thought that it would be better to

wait and allow thoss representing ths Less to obtaln that

information for him. Nor did anyone inform him of the

axistenca of Regulation 061 until Junes 14, 2005. That

was approximataly ten months after he was retained by the

months after ne returnad from

Less and more than thrae

b

his trip to Indonssia and Singapore. It was also ons day

hafore the start of the Daubert hearings and four days



bafors trial was then scheduled to start.

Third, in addition to the deficienciss listed above,
the methodology employed whan Mr. Ebro traveled €O
Indonzsia and Singapore to survay resorts in the area in
and around Batam, Indonssia, was at best, guastionable.

Tne following exchange is particularly revealing in this

regard:

0. And what do you do, Mr. Ebro, to
davelop local expertise as an aguatic
fety expert?

A. I find out the local regulatory
body, be it a health department or state
or government, find out if those kinds
of codified languags, 1f you will, or
law kind of language exists,

And I go into, as to what the local
- like here w2 havs a lot of chapters,
swimming pool kind of subchapters of
ANSI/NSPI. I look to those that provide
the local flavor and local interaction
and consensus. Then, of course, I apply
the standards that we’vs besn speaking
about, ths ANSI and NSPI.

Q. Is travel part of your methodology?

A. I try to get up to 3
facts, equip mys=lf with ths equipm

Page L3 of 21



ct kns

I fa22] I'm going to n=ad to conduct

survey, and [ proces to mads [sic]
! fn

logistics arrangements and go Lo tne
sita and make measuremants and follow my

chacklist.*?

Clearly Mr. Ebro did not follow the procedurs that he

would normally employ when trying to familiarize nimself

with local practices or customs. Although he had not

besn previously involved pro assionally in that part of

the world, Mr. Ebro did not contact any opsrators of tha

resorts surveyad. Nor was there any attampt CO ascertalin

wnather thaere wara any other laws, customs or ragulations

which applied, or if they existed, whather thay wars

cnforced. And, it appears that until he arrived in

Indonesia, Mr. Ebro believed that Singapore, which as
ol is an independasnt republic, was a part of

Indsnesia and that Regulation 061 therefors applied to

fhe resorts in Singapors as well.'

S

Of thes nine resorts inspected, as Mr. Ebro noted, the

' paybert Hr’g Tr. 133-138, July &, 2003.

Y3 r4. ae 87-91. Mr. Ebro arcivad in Indon=ssia during a waakand
Regulation Gel was

and dapartad Batam after spanding Cwo days ther
sant to him a lLitrle mora that 100 days after
[ndonssia/Singapors sojourn during ths first w

bagan ntls
k of March 2093

o
L M W

i 14, at B84-85.
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othar =ight ware just as deficient in € 0

so, as Waterfront City. The other eigat

axnibited the same types of failings that he chargad

against Waterfront City, that is, no lifeguards or chalrs

in all but two of the resorts, unmarksed “drop offs” as

well as monochromic basin bottoms and walls. It appeared

nts ha

(O]

that Mr. Epro pelieved that nons of the astaplisnm

L

surveyad met what he considered to © the applicable

standard of care.'

Mr. Ebro opines that failing to have lifeguards at

waterfront City was a breach of the applicable standard

of care. If they had besn present, thesy would have
H L

recognizad Chan Young’s actions as distress and reacted

immadiately to save his life, Yet, Mr. Ebro
' ' his file notess that the

incradulously opinss 1in

lifeguards he did observe at &two of the resorts hs

L' r4 ar 91-95. Most talling ars the comments made by Mr. Ebro
indicatad that ha had both good neaws and

in his filz notas whara D2
Indonasian liaison. Thes good naws hs2

pad news to ralata to his

ralatad was that by United Statas pool safety standards, Waterfront
City was desficisnt in many raspects. The bad news nz conveysd was
that thare did not appsar to ba a safaty standard in Indonasia
comparable to that found in the United States. Hsz want on to raoord
his conclusion that nona of the otnhar large hotzls or posh rasorts
oracticad any bettar safaty than Waterfront City. To b2 praciss, ha
concludad that “the others had gresatar hazards.”



survayad were poorly trained and were nonaxistant

@]
()]
8]}
>
{b
9]
vt
453
T
[€}]

stkhar savan rasorts.-t? Nor d

here should nave bsen or whare thay should

have pean stationad. Lastly, during thes courss of his

deposition, Mr. Ebro concedsd that he was unaware of the

sxistence of any standards that regquired Waterfront City

to have a lifsguard on duty at its pool on the date Chan

Young was injured.”’

Asida from those apparent contradictions, such

estimony is very speculative to say the least. It also

orasupposes a knowledge of human bahavioral scisnce which

is not apparent to the Court from his stated education,

training and experience. How Mr. Ebro gained that

knowledga 1s not apparsnt, again, since he did not have

any contact with any resort operators or governmant

officials chargad with the responsibility of regulating

rasorts or rasort pool opsrations.

Tha Less, as ths parties sesking to introduce Mr.

testimony, have the burdan of astablishing that it

FEbro’s




comports with tha applicable law. Thay cannot masat that

burdsn on the record that currently 2xists. No matter

how it 1s viewad, the proposed testimony by Mr. Ebro 1is

substantially flawed and cannot be desmed rsliable. The

opinions expressad by him are inconsistent with what

he did conduct and the methods so employed were

B

¥

researc

1

woafully desficient even when comparad to practice ne
normally employs whan investigating a cass.
Mr., Ebro may bg qualified to opine generally

regarding agquatic safsty, but his perscnal exparience,

training and educaticon, as well as his investigation in

this case thus far, do not qualify him tc opines relative

to the appropriate standard of care in that part of the
world. Stated differently, ths means usad to reach his

opinions as wesll as the opinions themsslves are not

raliable. They would not assist a jury 1in ths2 manner
permitted by DRE 702 and Daubert. It 1s also apparsnt
that the evidance profferad would likely lead to jury
confusion given the paucity of th2 information about whét

standards actually govarned the opsration of rasort pools

in Indonzsia.
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What Mr. Ebro said abouk the =axistsznca of an

international standard may or may not ps accurate.

Howavar, he cannot state with any reasonables dagrse of

certainty what standard of care governad ths opsration of

resort swimming pools in Batam, Indonssia on the date

Chan Young was injured. The standard remains undefined.

Tf hz cannot testify as to the applicable standard of

care, he cannot testify as to any breach of whatever

standard mignt exist, As a result, the proposad

not qualify as expert testimony for

tastimony does

unnas2ssacy to ra2ach ths

M sivyan tn2ss conclusions, 1b 13
Mr., Ebro. To= Court

ramaindar of thz objsctions to ths testimony of
notas, in any avank, that thz majority of thos2 protastations, would
szam to go to thair weight, not thair admissibility via DRE 102,

Howavar, Mr. Ebro’s opinion as to the appropriatensss of ths conduct
of Chan Young’'s parents under the clrcumstances existing at ths tims
thz accidant, presents a diffsrent situation. [t 1s not a subjact

of
tnat would appsar to nead sxpsrt explanation, or upon which Mr. Ebro
rtisas, if the Court w2r2 to ruls otharwisz.

nas demonstrated any 2xpsar
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CONCLUSION

For the foregoing reasons, the motion of Choice Hotels

is grantead. The testimony of Mr.

International, Inc.
Thomas C. Ebro may not be presented at the trial of this

action as to the axistence or dafinition of the standard

of care applicable to the operation and maintenance of

rasort swimming pools in Indonesia.

IT IS SO ORDERED.

Charlaes H. Toliver, IV
Judge, Supearior Court
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